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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 2295 of 2013
U/s 120B/447/506/34 of I.P.C.

State

-Vs-

          Raju Ahmed @ Raju Sk.,
      Sofizur Rohman,

 Khoibor Ali &
     Azizur Rohman.

                                                                               …. Accused 

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. G. U. Ahmed, Advocate…….................for the accused-persons. 

Date of Evidence : - 16-02-18, 12-04-18, 17-05-18, 
             21-07-1810-10-18, & 05-11-18;

Date of S.D : - 06-03-19;
Date of Argument : - 26-03-19;
Date of Judgment    : - 06-04-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 27-11-13

one Babul Ali lodged a complaint before the then ld. C.J.M., Dhubri, stating

that his son Rajikul Islam was murdered at North-Lakhimpur and therefore,

an ejahar lodged against accused  Nazrul Ali. While complainant received

summon from the Court of District and Session Judge, North Lakhimpur, in

Session case No. 160(NL) /12 fixing on 09-10-13. On 20-10-13, complainant

received  a  registered  envelop  from  accused  Nazrul  Ali,  staff  of  G.C.

Construction Co. North Lakhimpur, Khalmati, wherein Nazrul Ali threatened

complainant to kill if he would visit the Court to adduce evidence in the

said Session Case. So, complainant intimated the said fact to all concerned

administration.  The  present  accused  persons  are  relatives  of  accused

Nazrul Ali. On 26-11-13 at 6 P.M., accused persons entered went to house

of  complainant  and by showing a  pistol,  threatened to kill  him and his

family  members.  Accused persons  also  tried to  kidnap complainant.  On
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seeing the incident, neighbours arrived and accused persons left the place

of occurrence by threatening.

2. On receipt of Ejahar, the then ld. C.J.M., Dhubri, registered it as a CR

Case no. 7543 of 2013 and forwarded the same to the O/c Agomani PS to

register a case and to submit FF. Accordingly, Officer-in-Charge of Agomani

P.S. registered it being the  Agomani P.S case no.552 of 2013, u/s  120-B/

365/511 of  I.P.C,  read with  section 25 (I)  (c)  of  Arms Act  and launched

investigation of the case. During the period of investigation of the case,

Investigating Officer visited the place of occurrence, prepared sketch-map

of  the  place  of  occurrence  and  examined  witnesses.  On  completion  of

investigation of the case, A.S.I Pabendra Kr. Das submitted charge-sheet of

the  case  against  the  above  named  accused  persons  u/s

120-B/447/294/506/34 of I.P.C.

3. In pursuant to the court process, the above named accused persons

appeared before the Court and they were allowed to go on bail. Copies of

relevant documents were furnished to accused persons. After having heard

both sides and considering the material on record, my predecessor, read

over and explained the particulars of offence u/s 120-B/447/506/34 of I.P.C.

to accused-persons. They pleaded not guilty and claimed to be tried.

4. During trial, prosecution side examined as many as eight numbers of

witnesses. In view of the evidence on record, accused were examined and

recorded their statements u/s 313 of Cr PC. The pleas of accused were of

total  denial  and  declined  to  adduce  evidence  in  their  defence. I  heard

arguments put forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether on 26-11-13 at 6 P.M., the accused-persons in furtherance

of  their  common  intention,  agreed  to  do  an  illegal  acts and  thereby

committed an offence punishable u/s 120-B of IPC?

(ii) Whether on the same date, time and place, the accused-persons in

furtherance of their common intention, entered in to the house belongs to

complainant  to  commit  an  offence  and  thereby  committed  an  offence

punishable u/s 447 of IPC?

(iii) Whether on the same date, time and place, the accused-persons in

furtherance  of  their  common  intention,  criminally  intimidated  by
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threatening  to  kill  complainant  so  as  to  cause  alarm  and  thereby

committed an offence punishable u/s 506 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Ajgar Ali (p.w.1) stated that he does not know complainant and he

knows only accused Khoibar Ali. He does not know about the incident.

7.      Babul  Ali,  complainant  of  this  case  deposed  that  on  the  day of

incident, at about 6 p.m., he was in his house and then accused persons

came to his house. He stated that accused persons showed a Pistol to him

and asked to withdraw the case filed at North-Lakhimpur court. Accused

persons threatened him to kill if he would not withdraw the case. Accused

persons  attempted  to  kidnap  him  and  then  he  raised  hue  and  cry.

Neigbours  came  to  the  spot  and  accused  Khoibar  Ali  kicked  him.  He

became senseless. He filed this case. Accused persons also threatened him

by sending a letter.

8.       During cross-examination, p.w.-2 stated that it is about 1 ½ mile

distance to the house accused persons from his house. There are about

100  families  in  their  village.  Accused  persons  got  acquitted  in  the

North-Lakhimpur case. He was tying cows at the time of incident and at

that time, accused persons caught him. Anowar Ali has come to day along

with him. He did not say before police that accused Khoibar Ali had kicked

him. He denied the suggestions made by the defence counsel on behalf of

accused persons.

9. Anowar  Ali  (p.w.3)  stated  that  he  knows  informant  and  accused

Khoibor Ali.  He does not know other accused-persons. The incident took

place about 4/5 years ago and at about 6/6.30 p.m. in the evening time. At

that time, he was coming towards his house from market. Then, he heard

hue and cry in the house of informant and he went there. He saw many

people gathered there. He heard there that Khoibor Ali and some others

had tried to beat informant. He went to his house. In his cross-examination,

p.w.-3 stated that he gave his daughter in marriage with younger brother of

Babul. He did not see the incident. He could not say who had said to him

that Khoibor came to that place. Police did not ask him about the incident.

He denied that police had asked him about the incident.  He denied the

suggestions made by the defence counsel on behalf of accused persons.
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10. Moinul Hoque (p.w.4) stated that he does not know informant. He

knows accused person. He does not know anything about the incident. His

cross-examination was declined by the defence counsel.

11. Johura Bibi (p.w.5) deposed that she knows informant and accused

persons. The incident took place about 4/5 years ago and at about 7/7.30

p.m. in the house of informant. At that time, when she and her husband

were eating rice and then she heard hue and cry in the house of informant.

She went to the house of complainant and accused-persons were asking

informant to withdraw a case instituted at Lakhimpur court. She called her

husband and other people at  that place.  Then accused persons left  the

place.  During  cross-examination,  p.w.-5  stated  that  complainant  is  her

brother-in-law. She saw four persons at the place of occurrence. She denied

that she had not seen the incident. She denied the other suggestions made

by the defence counsel on behalf of accused persons.

12.       Anowar Ali (p.w.-6) stated that he knows complainant and accused

persons. He heard that accused person had come to kidnap Babul Ali and

accused  persons  left  the  place  on  being  raised  hue  and  cry.  During

cross-examination, p.w.-6 stated that he did not visit house of Babul Ali.

Khobar Ali is elder person. Complainant’s son Rajikul died at Lakhimpur and

therefore, complainant used to file case against accused persons one after

another.

13.       Ferajul Haque (p.w.-7) stated that complainant is his father and he

knows Khoibar Ali. He does not know other accused persons. The incident

occurred about 4 years ago and at about 9-30 p.m. He was absent at the

time of incident and he came to his house at about 11 p.m. He heard that

someone  had  beaten  his  father.  His  father  was  senseless.  He  took  his

father to hospital  for  treatment.  During cross-examination, p.w.-7 stated

that he did not witness the incident. He denied the he had deposed falsely.

14.     Momtaz Bibi (p.w.-8) stated that she knows complainant and accused

persons. On the day of incident, she heard hue and cry taking place in the

house of complainant. She also raised hue and cry and then someone hit

on wall of her house. She went to house of complainant and she noticed

complainant was sitting frighten. During cross-examination, p.w.-8 stated
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that  she  did  not  witness  the  incident.  Police  did  not  examine  her  in

connection with this case. It was dark night.

15.       Thus,  from  the  above  discussion  of  evidence  of  prosecution

witnesses,  it  is appeared that prosecution case is based on evidence of

p.w.-2 and p.w.-5. P.w.-3, p.w.-7 and p.w.-8 are witnesses of circumstances.

P.w.-1 and p.w.-6 heard the incident. P.w.-4 is ignorant about the incident.

P.w.-2 stated that accused persons showed his a pistol. During investigation

of the case, investigating officer did not recover any pistol from possession

of accused persons. P.w.-2 stated that accused persons threatened him and

asked to  withdraw the  case  lodged at  Lakhimpur  court.  He stated  that

accused  Khoibar  Ali  kicked  him  and  he  became  senseless.  P.w.-5  saw

accused  persons  at  spot  and  asking  complainant  withdraw the  Session

case no. 160(NL)/2012. P.w.-8 heard hue and cry and went to spot. P.w.-8

saw p.w.-2  was  sitting frighten.  So,  from evidence of  p.w.-2 and p.w.-5,

identification of accused persons is established. It is also established that

accused persons went to the house of p.w.-2. The fact that accused Khoibar

Ali  kicked  p.w.-2  and  p.w.-2  became  senseless  found  no  support  from

p.w.-5. P.w.-8 also did not say that p.w.-2 was lying in senseless condition.

From  the  evidence  of  p.w.-3,  p.w.-7  and  p.w.-8,  it  established  that  an

incident occurred in the house of p.w.-2. P.w.-3 saw gathering of people in

the house of  p.w.-2.  P.w.-8 also heard hue and cry in the house p.w.-2.

P.w.-2 raised hue and cry because he had seen apprehending danger. From

evidence of p.w.-2, it is appeared that at the time of incident, he was alone

in his house. Neighbours gathered in his house of p.w.-2 hearing hue and

cry of p.w.-2. So, from the evidence of p.w.-2 and p.w.-5, it is appeared that

on the day of  incident accused persons went to  the house of  p.w.-2 to

intimidate or annoy p.w.-2. From the evidence of p.w.-2, it is also believable

that  accused persons  threatened p.w.-2 to  cause injury if  he would not

withdraw the case that had been filed in the court of Lakhimpur. P.w.-5 saw

p.w.-2 in frightening condition. So, accused persons threatened p.w.-2 to

cause him alarmed. From the evidence of prosecution witnesses, it is not

come out that accused persons committed an offence due to an agreement

with Nazrul Ali. So, it cannot be said that accused persons engaged with a

criminal conspiracy with Nazrul Ali. On close scrutiny of evidence of p.w.-2
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and p.w.-5, the part played by each accused at the time of incident is not

cleared. P.w.-2 also did not say clearly who had shown him pistol. However,

as such, all accused persons went to the house of p.w.-2 and therefore, it

can  be  said  that  they  shared  common  intention  in  committing  offence

punishable u/s 447/506 IPC.        

16. In view of the above discussion of evidence on record, I am of the

opinion that prosecution  side proved the offence u/s 447/506 IPC against

accused persons beyond all reasonable doubt. The offence u/s 120-B IPC is

not  proved  against  accused  persons  beyond  all  reasonable  doubt.

Therefore, accused-persons are acquitted from the offence u/s 120-B IPC on

benefit  of  doubt  and set  at  liberty  forthwith.  Accused persons  are  held

guilty for committing offence punishable u/s  447/506 IPC and convicted

thereunder.

17.    Now, whether the accused persons are entitled to the benefit of

Probation of Offenders Act. From the  facts  and circumstances  of  the

case  and no previous  conviction  proved against  accused  persons,  I  am

inclined  to  release  accused  persons  under  provision  of  Probation  of

Offenders Act. Accordingly, accused are admonished in the court u/s 3 of

Probation  of  Offenders  Act  and  released.  Bail  bonds  stand  in  favour  of

accused  persons  are  extended  for  another  period  of  six  months.

Rehabilitation  of  victim  of  this  case  is  not  required  and  therefore,

compensation to victim is declined.  

18. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 6th day of April, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:- PW- 1 Agar Ali

    PW- 2 Babul Ali (Complainant),

    PW- 3 Anowar Ali

    PW- 4 Moinul Haque

    PW- 5 Jahura Bibi

    PW- 6 Anowar Ali

    PW- 7 Ferajul Haque

    p.w.-8 Momtaz Bibi 

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) & (2) signatures of p.w.-2.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


